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Introduction: One of the parameters used when analysing the occurrence of an offence of neg-
ligence is the so-called ideal average individual scale.! Thus, in order to determine whether
medical negligence has occurred, the criteria that apply to the average ideal practitioner are
generally used.? Nonetheless, there are situations in which healthcare professionals have
abilities that are superior to those of the average ideal practitioner. This essay reflects on
whether these superior individual qualities should be taken into account when analysing
these situations,® and asks whether it is possible for a physician to be held criminally liable
for negligence (in cases where harm to the life or health of the patient occurs) when he or
she is not using those superior individual skills but is simply acting as any other healthcare
professional.
Methodology: The methodology used for this research project was the criminal dogmatic per-
spective, that is, a search of what criminal law has to say regarding the proposed problem,
always looking to respect the principle of legality. Also, the methodological path followed
throughout this research consisted mainly of three moments: an exploratory phase, a focus-
ing phase and a concretion phase. As for the sources used, 80% of them come from the
Spanish doctrine, it having dealt widely with the study of the issue at hand, and the
remaining 20% consists of German work translated into Spanish, plus some limited work
conducted in Colombia specifically regarding this subject in particular.
Results: There are three theories that aim to answer the aforementioned question, all of
which will be analyzed in this essay, namely: the individualizing theory, the objective theory,
and the intermediate or complementary theory.
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Las capacidades especiales del profesional de la salud

RESUMEN

Palabras clave: Introduccién: Uno de los parametros que se emplean a la hora de analizar la existencia de un

Imprudencia delito imprudente, es el llamado baremo del hombre medio ideal. Por lo tanto, para valorar
Responsabilidad legal si ha existido una imprudencia médica, generalmente se utiliza el criterio del médico medio
Cuerpo Médico de hospitales comun ideal.? Sin embargo, existen situaciones en las cuales los profesionales de la salud
Aptitud poseen unas habilidades superiores a las del médico medio comun. Este articulo busca
Dolo reflexionar en torno a si esas cualidades individuales superiores deben exigirse,® pues en

caso de que el médico deje de emplearlas y simplemente actiie como otro profesional comin
de la salud ;podré incurrir en responsabilidad penal médica por imprudencia cuando se
produzca una lesién en la vida o la salud del paciente?

Metodologia: La metodologia aplicada para esta investigacion fue la dogmatica juridico penal,
es decir, se traté de averiguar qué es lo que dice el Derecho penal en torno al prob-
lema planteado, siempre buscando respetar el principio de legalidad. Asimismo la ruta
metodoldgica que se siguié en esta investigacién comprendié basicamente tres momen-
tos: exploratorio, focalizacién y profundizacién. En cuanto al material utilizado el 80% de
las obras corresponde a la doctrina espafiola, pues es alli donde se ha trabajado amplia-
mente el tema tratado en este escrito, y el 20% restante refiere en su gran mayoria a obras
alemanas traducidas al espanol y algunas colombianas, pues aqui son escasas las obras
sobre el tema en exclusivo.

Resultados: Existen tres teorias que pretenden dar respuesta al anterior cuestionamiento y
que seran analizadas en este texto: teoria individualizadora, teoria objetiva y teoria inter-
media o complementaria.

Conclusiones: Después del andlisis a estas teorias se concluye que la teoria més adecuada
serd la teoria intermedia o complementaria.
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The special abilities concept

According to the Spanish doctrine under which most of the
work regarding this issue has been conducted, as is the case
of Romeo Casabona,! Paredes Castafién,? Luzén Pefia,? Feijoo
Sanchez,* Mir Puig,” and Rodriguez Vézquez,® among others,
individual or special abilities are defined as those innate skills
or aptitudes that enable any medical practitioner in particular
to perform his or her activity. For example, some people argue
that the individual abilities that enable a surgeon to practice
his or her profession, must always be brought to bear in the
surgical procedures in which he or she intervenes.’”

However, it is important to note that individual, special or
superior abilities cannot be mistaken for special knowledge,
the latter being defined as the learning built by the practitioner
through the performance and study of his or her activity,
providing him or her with special knowledge about specific
situations or cases.® In this work, though, only individual
abilities will be discussed, leaving the analysis of the applica-
bility of special knowledge to the medical activity for a future
article.

In order to determine whether the individual qualities of
the physician should be assessed in the context of criminal
law in the event of a charge of negligence,®® there are three
theories in the legal doctrine that attempt to provide an expla-
nation on whether it is relevant or not to include an element
of subjectivity in the duty of caring, in order to identify the

special skills of the subject, that is to say, of the healthcare
professional. These theories are the individualizing or sub-
jective theory, the objective theory, and the intermediate or
complementary theory.

Individualizing or subjective theory

The school’®1? that advocates individualizing the behaviour
proposes that, in terms of medical liability, it is not appropri-
ate to resort to the scale for measuring the average individual
but rather the one used to measure a diligent individual in
the same position as that of the author. For a sector within
this doctrinal position,’3-1® special skills influence the deter-
mination of the type of breach of duty, because it is believed
that the risk of injury cannot be known by the average indi-
vidual (fortuitous case) while it may actually be known to the
individual with the higher competencies (hence the offence
of negligence), which means that for this latter individual the
offence is avoidable.!?

According to these subjective premises, the physician must
only prevent the harm that is within his or her power to
avoid.'” In other words, according to this theory, in health-
care the physician charged with an offence of negligence will
be he or she who, having superior skills, does not use them.
Despite having acted in accordance with the lex artis of the
average practitioner — as any common physician would have
acted - if harm comes to the patient and it is determined that
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it was within the power of the practitioner with higher skills to
prevent it from happening, that practitioner will be held liable
for the outcome.

Objective theory

In contrast, there is a completely opposite thesis to the one
discussed above. It is that of the objective theory, based on
the assumption that all individuals are under the duty of
using the care that is objectively required to avoid acting with
negligence.’®2° The judgement required from the author in
identifying danger is that of a judicious person belonging to
his/her own realm.'* According to Cerezo Mir, “Consequently,
the duty of care is an objective duty. Its content cannot be
determined on the basis of individual competency. If every
individual had only the duty to act with the care or diligence
within his/her power, according to his or her ability and, with
that condition, if that individual were authorized to perform
any type of activity in social life, chaos would be rampant.
That would bring about a serious threat to the protection of
legal goods.”?!

Therefore, under this assumption, in the field of health-
care, all that would be needed is for the practitioner to use
the due diligence provided by the lex artis to deem that he
or she has fulfilled the objective duty of care. For example,
a cardiologist who performs open heart surgery can only be
required to act as any other diligent cardiologist would act in
the same situation. Therefore, if the surgeon had special com-
petencies to help him or her avoid the death of the patient, in
accordance with the argument presented here, these superior
circumstances would not be taken into consideration when
making the legal assessment, considering that the surgeon
behaved as any other normally trained specialist would have
done.?

In summary, unlike the subjective theory, the objective
theory views the offence of negligence from an entirely objec-
tive perspective. For that reason, the analysis of the special
abilities of the subject is excluded entirely, implying that the
starting point for this theory is the average ideal individual. In
the case of healthcare, this individual will be a thorough dili-
gent physician who must act in accordance with the average
applied to all other practitioners, without having to include
his or her superior abilities when performing an intervention.
As such, the judge will not have to assess them in the event
the practitioner that is endowed with them has failed to use
them.

Intermediate or complementary theory

Although Luzén Penia® believes that the scale applied to
the diligent individual must be used when dealing with the
offence of negligence, this author has taken an intermedi-
ate position; and insofar as individual abilities are concerned,
this position is complementary to the previous one. This
is so because this author takes into consideration special
knowledge together with individual abilities for the analysis.
However, as stated at the beginning, in this paper we only
focus on the latter, because special knowledge will be the focus

of a different paper, considering that the solution is different
than the one adopted in the case of individual abilities.

Luzén Penia® selects a complementary position from the
perspective of the objective theory, based on the assumption
that although the threshold for the duty of care is determined
by the formula applied to the average ideal individual, the
special circumstances of healthcare professionals will depend
on whether these may or may not be transferred to the ideal
average individual.

Consequently then, pursuant to this theory, when special
or superior skills are involved, it needs to be remembered
that they correspond to the specific abilities of the physician
and, therefore, are considered as the individual’s very personal
circumstances attributable to factors that the individual has
acquired as a result of his or her innate skill or of experience,
and which have enabled him/her to act with increased exper-
tise in certain areas. Therefore, they cannot be conferred upon
another individual for purposes of determining whether the
latter had a way to predict that his actions would result in
harm to the patient’s health or life.

In view of the above, when a nurse has the special skill
to establish a venous access and, on a given opportunity, as
a result of neglect, she simply uses the same expertise than
another careful diligent nurse -ideal - would have used, she
would not have failed her objective duty in the event the
patient sustains damage to the tissues leading to loss of fore-
arm mobility. This is so because her superior skill to establish a
venous access, being so personal to her, cannot be transferred
hypothetically by the judge at the time of the legal assessment
to another nurse placed in the same situation. Consequently,
it will be enough to verify that the nurse has acted in that
situation as an ideal nurse would.

Conclusion

In accordance with the ideas presented so far, it needs to be
said that the first two stances are in opposition, while the last
one is complementary to the objective theory which, for the
purpose of this work, is actually the most relevant. Let us see
why.

The subjective judgement that considers only the special
abilities of the individual implies a breach of the equality
principle,” because it requires deliberate healthcare profes-
sionals to go beyond what the regulations really require. To
follow one’s individual judgement would hamper the willing-
ness to adopt safety precautions which are still not mandatory
across the board and would bar every attempt at developing
personal skills above the average because that would lead, for
example, to a physician abstaining from showing his or her
skills and abilities out of fear of a conviction on the grounds
of negligence.l”

On the other hand, although the objective stance is sup-
ported by a correct assertion, I believe that this position falls
short in its explanation because it attempts only to ground
the theory on the scale applied to the ideal average individ-
ual, and does not consider the circumstances where special
skills may be transferred,?? which would provide a broader
legal judgement to solve these situations according to the law.

In view of the above, it needs to be said that the solution
adopted here is consistent with the proposal put forward by
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Luzoén Pefia, it being the sounder and most convincing argu-
ment in light of certain basic principles of criminal Law, such
as ultima ratio, which requires that this principle be applied
only when absolutely necessary, and the principle of guilt,
which forbids the judge to make liability judgements based on
personal criteria. A physician’s superior abilities — which can-
not be mistaken for the special knowledge acquired through
education and appraised as part of the processes of quality
in education?® - are extremely personal and individual and
belongonly to the physician endowed with them. Therefore, in
those cases, the judge could not assess the existence of crim-
inal liability due to negligence because of the impossibility to
transmit these special skills to another physician in a hypo-
thetical trial. If he or she were to do it, there would be a breach
to the principle of criminal guilt. However, what the physician
does have a duty to do is to behave at all times as a careful
and diligent professional would within the realm of his or her
profession, in accordance with the advances of the field and
the comprehensive competencies?* acquired through learning
and professional practice.?”> Not doing so could lead to criminal
liability due to negligence.

Finally, it needs to be clarified that the fact that these situa-
tions cannotbe judged under the criminal jurisdiction because
it would mean a breach of the principle of guilt, does not
mean that other ethical or disciplinary mechanisms cannot be
brought in to bear in order to impose exemplary punishment
on the healthcare professional. It would also be necessary to
assert thatif the issue is not negligence but the deliberate deci-
sion of the physician to not use his or her superior abilities in
order to harm the patient’s life or health, in such a specific
case, there will be criminal liability due to intentional act, and
not negligence, which has been the subject of our analysis in
this writing.
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